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OSHA: NEW MISSION FOR A NEW WORKPLACE

TUESDAY, OCTOBER 17, 1995

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON HUMAN RESOURCES AND
INTERGOVERNMENTAL RELATIONS,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 2 p.m., in room
2247, Rayburn House Office Building, Hon. Christopher Shays
(chairman of the subcommittee) presiding.

Present: Representatives Shays, Morella, Souder, Martini,
Scarborough, Lantos, Green, and Fattah.

Staff present: Lawrence J. Halloran, staff director and counsel;
Doris F. Jacobs, associate counsel; Christopher Allred, professional
staff member; and Thomas M. Costa, clerk; Cheryl Phelps, minority
professional staff member; and Elisabeth Campbell, minority staff
assistant,

Mr. SHAYS. 1 would like to call the hearing to order, welcome our
witnesses on our three panels and welcome our guests to this hear-

ing.

I would like to begin by reading the fine observation that was
made by someone recently. It goes this way, “In the public’s view,
OSHA has been driven too often by numbers and rules, not by
smart enforcement and results. Business complains about overzeal-
ous and burdensome rules. Many people see OSHA as an agency
so enmeshed in its own red tape that it has lost sight of its own
mission. And too often, a ‘one-size-fits-all’ regulatory approach has
treated conscientious employers no differently from those who put
workers needlessly at risk.”

The source of this critique? The Chamber of Commerce? No. The
National Federation of Independent Businesses? No. Newt Ging-
rich? No. This candidate assessment comes from the Occupational
Safety and Health Administration (OSHA), announcing “The New
OSHA—Reinventing Worker Safety and Health.”

This oversight hearing will examine OSHA’s efforts to reengineer
worker safety standards and enforcement to meet the new realities
of the 21st century workplace. Again, in OSHA’s own words, we
vx}n;ll look at “the need for OSHA” and “the need for OSHA to
change.”

The need for national safety and health standards in the work-
place is undisputed. Last year, more than 6,000 people died as a
result of occupational injury. That human tragedy demands a vigi-
lant national response to the hazards of work. In purely economic
terms, the skill and energy of the American worker have made our
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economy the most productive in the world. That asset is best pro-
tected and enhanced in a safe workplace, but the American work-
place is changing, and OSHA must change with it.

In 1970, when the Occupational Health and Safety Act was en-
acted, U.S. non-agricultural employment stood at 71 million. Today
that work force is almost twice as large, 114 million.

In 1970, 33 percent of all non-farm jobs were in goods-producing
industries, including manufacturing and construction. %y 1994,
that percentage had fallen to 21 percent.

In 1970, 67 percent of jobs were in service-producing industries.
'g‘qday, 79 percent, or 90 million employees, work in service indus-

ries.

If it was ever true that OSHA could effectively inspect, monitor,
and improve safety conditions at all the Nation’s workplaces, it is
not a valid operational premise today. Instead, new approaches are
being explored to stimulate voluntary compliance by industry and
to transform OSHA from cop to counselor, from prosecutor to part-
ner.

By targeting the most unsafe workplaces through programs like
Maine 200 or working cooperatively with business and labor to ad-
dress health and safety issues in the Voluntary Protection Pro-
gram, OSHA says it is responding to the concerns of its customers
and focusing on results. :

So we ask our witnesses to tell us how the reinvention of OSHA
is foing and to convince us that the agency no longer deserves its
red tape reputation.

For me, the bottom-line question is this: Will a re-engineered
OSHA effectively and efficiently protect the safety of American
workers?

I would like to welcome our witness, but before doing that, it is
my distinct pleasure to invite Mr. Lantos, a gentleman whom I con-
sider a model of the very best in terms of his ability to learn a lot
at public hearings. I welcome the gentleman back, and it is an
honor to have you here.

Mr. LANTOS. Thank you very much, Mr. Chairman. You and I
have shared countless hours during the HUD hearings, and I think
you deserve a great deal of the credit for having cleaned up at least
some of the mess during the Rea%an administration in the Depart-
ment of Housing and Urban Development.

As you well know, a very large number of individuals who testi-
fied before our committee are presently enjoying Federal prison fa-
cilities which is not an indication as to what will happen to our
current witnesses.

Mr. Chairman, I could not think of a more fair-minded Repub-
lican chairman than you are, and I enjoy sitting here with you, but
I cannot help but comment at the outset that the mindless assault
on OSHA, which has in its relatively short existence of 25 years
saved 140,000 American lives—and I want to repeat that—140,000
American working men and women are alive today because of
OSHA, an organization which, as so many worthwhile organiza-
tions, is under a frontal and brutal and mindless assault.

I will do my utmost in this field, as in other fields, to prevent
the wrecking crew from doing its work. It is as realistic to evaluate
OSHA on the basis of some stupid bureaucratic red tape regulation
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of which I am sure it is guilty than it is to evaluate the U.S. mili-
tary in terms of the Mali massacre.

It is very easy to find anecdotal evidence of OSHA’s stupidity and
incompetence, excessive bureaucracy, and red tape, but I think it
is important we don’t lose sight of the overall objectives of OSHA.

Since 1970, job fatality rates have been cut in half. Injury rates
have fallen dramatically, and while we have had a great deal of
progress on an average working day, 154 working men and women
lose their lives as a result of workplace injuries and illnesses.
16,000 are injured. There is a workplace death or injury every 5
seconds, and it must be on the conscience of those who would like
to eviscerate and make impotent OSHA to respond to the hundreds
of thousands and millions of American families whose bread-
winner's health depends upon vigilant, hardworking OSHA work.

OSHA, as you know, Mr. Chairman, has about 900 inspectors.
This means that the average workplace can be inspected once every
87 years, and while some consider that excessive, I consider it woe-
fully inadequate.

The current budget of OSHA amounts to about $1 per citizen,
and it compares with $350 per citizen that had to be spent to bail
out the savings and loan industry. So, when we talk about the ex-
cessive cost of OSHA, I hope you always bear in mind the 350-
times-higher cost because of incompetence and corruption and
greed in the savings and loan industry.

The hope we have with respect to OSHA and every other agency
is that we can make it leaner, more cost effective, more up to date,
more efficient, more effective, and 1 suspect we all join in that pur-
suit, but I think it is extremely critical as we examine this agency
that we recognize its enormous achievements, the appallingly un-
fair press it has received, and the determination of segments of the
employer community who would like to destroy this watchdog of
the health and safety of American working men and women.

Thank you, Mr. Chairman.

Mr. SHAYS. I thank the gentleman for his very important state-
ment.

At this time, I will call our first witness, Mr. Joseph Dear, As-
sistant Secretary of Labor, head of OSHA, the Occupational Safety
and Health Administration.

Mr. Dear, you are highly praised by people, both employers and
employees. It is a real pleasure to have you here. I look forward
to your statement.

As is the custom of our committee, we swear in all our witnesses,
as I think you know. If you would please stand.

[Witness sworn.]

Mr. SHAYS. I note for the record that our witness has responded
in the affirmative.

If T could just take care of some housekeeping, I ask unanimous
consent that all members of the subcommittee be permitted to
place any opening statements in the record and that the record re-
dmair:i open for 3 days for that purpose, and without objection, so or-

ered.

[The prepared statements of Hon. Cardiss Collins and Hon. Gene
Green follow:]



OPENING STATEMENT OF REP. CARDISS COLLINS
SUBCOMMITTEE ON
HUMAN RESOURCES AND INTERGOVERNMENTAL
RELATIONS

"OSHA: New Mission for a New Workplace"

October 17, 1995

Mr. Chairman, thank you for convening this hearing to examine
the mission and reform objectives of the Department of Labor’s
Occupational Safety and Health Administration. OSHA manifests the
Federal government’s commitment to protect the health and safety of

its workforce, and its policies touch the lives of every American
worker.



In its 25 year history, OSHA’s protective standards and
enforcement procedures have reduced the annual workplace death rate
by 50 percent. Even so, the number of American workers affected
by workplace hazards is tragic and impressive. 56,000 people die
each year as a result of work-related accidents and illnesses; and
16,000 workers are injured each day, 6,000 seriously enough to lose
time from work. A total of 6 million people suffer non-fatal
workplace injuries annually, costing the economy $110 billion each

year.



Mr. Chairman, these numbers would be far worse if OSHA did
not exist, and I do not buy the argument that left solely to themselves
industries would self-regulate their worksites. If this were true, we
would not see the flagrant abuses of Mexican laborers in U.S.
companies at the maquiladora industrial parks on the border. For that
matter, the we know that even in this country, where OSHA is not an

active presence, injury and fatality rates remain high.

Nevertheless, workers in this country suffer a terrible toll of
workplace injury and death. OSHA must improve its efforts to
expand and strengthen worker health and safety protections, and it

must do so with limited and shrinking resources.



With 2000 inspectors and $300 million budget, OSHA is
challenged to monitor an estimated 6 million worksites nationally.
The only way this can be accomplished through innovation reform
that enlists the cooperation of employers. This fundamental truth
means that OSHA must make itself more user-friendly to employers,
a group that as long criticized the agency for its convoluted
regulations, excessive enforcement procedures, and general unfriendly

disposition.

Therefore, the question before us this morning is how do we
improve our ability to protect America’s workers, and also reduce the
unfair burdens on business? I look forward with interest to the

testimony of our witnesses and welcome their response.

CAP



Statement of Representative Gene Green
Subcommitte on Human Resources and Intergovernmental Relations
October 16, 1995

Thank you, Mr. Chairman, for calling this hearing.
I appreciate the Chairman’s attention to this issue and I
welcome the opportunity to discuss the important role
OSHA still has to play in today’s workplace.

Industrial and other occupational accidents are still
part of what workers must face in today’s workplace.
In industries in which OSHA has concentrated its
resources and attention, we have seen a significant
decrease in injuries and fatalities over the past two
decades. In areas in which OSHA has not directed its
resources, like service industries, the results have not
been as dramatic.

Rep. Cass Ballenger of North Carolina has

sponsored his own OSHA reform bill that is supported



by many Republicans. This bill would provide
employers essentially with one free shot at a citation
because unless someone is killed or seriously injured
they cannot be cited or penalized for a first offense.
Also, workers would be prevented from contacting
OSHA unless they have first raised the problem with
their employer. Workers who fear retribution from
their employer would have less incentive to bring up
problems.

Workers and honest businesses need OSHA to act
as a cop on the beat to monitor bad employers who
may skimp on safety as a competitive strategy. What
are the incentives to invest in safety, if you see your
competitors taking advantage of the situation.

OSHA is currently undergoing significant reform.

It is putting together a new strategy for increasing
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worker protections, reducing paperwork, cutting
burdensome regulations for employers. OSHA realizes
that some of its practices in the past have significantly
increased compliance costs while not increasing worker
safety.

Again, 1 appreciate the Chairman offering OSHA a
fair hearing and I look forward to hearing the

testimony of today’s witnesses.
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Mr. SHAYS. I also ask unanimous consent that our witnesses be
permitted to include their written statements in the record, and
without objection, so ordered. .

Your statement is very important to us. We are discussing your
agency, and you should feel free to give your statement free of any
5-minute requirement.

I would like, for the record, just so I am certain, as I am getting
conflicting information, if you would state before giving your testi-
mony, the total number of employees and the total number of in-
spectors you have.

STATEMENT OF JOSEPH A. DEAR, ASSISTANT SECRETARY OF
LABOR FOR OCCUPATIONAL SAFETY AND HEALTH, U.S. DE-
PARTMENT OF LABOR

Mr. DEAR. There are about 2,317 authorized FTE for OSHA in
fiscal 1995. About 1,000 of those are in positions designated for
compliance. That includes supervision.

It is important to also note that 21 States enforce health and
safety in private sector workplaces. They include about another
1,000 enforcement personnel. In rough terms, Mr. Chairman, there
are approximately 2,000 compliance inspectors to cover 6 million
workplaces.

h{[{r. SHAYS. Not a particularly large number for such a major
task.

Mr. Dear, I welcome your testimony.

Mr. DEAR. Thank you, Mr. Chairman.

I am pleased to appear before the subcommittee today to discuss
the mission of the Occupational Safety and Health Administration
and to describe the innovations that we are implementing to im-
prove the efficiency and effectiveness of OSHA.

Mr. Chairman, I applaud your longstanding concern for OSHA
and for worker health and safety. The tragedy at Bridgeport at
L’Ambiance Plaza is with us every day at OSHA and reminds us
of the importance of improving our operations, so we can protect
the health and safety of more workers.

Mr. Lantos, I am also familiar with your work and became famil-
iar with it well before I ever thought I might be in Washington,
8gﬁxith the opportunity and the responsibility of administering

The problem that OSHA is intended to address, the preventable
injury, illness, and death in America’s workplace, imposes a stag-
gering human and economic toll. According to the National Safety
Counsel, the cost of preventable accidents alone exceeds $112 bil-
lion to the economy. We don’t have an accurate figure for losses as-
sociated with preventable illness, and the human side of that equa-
!:lipn is incalculable, but huge and lasting on workers and their fam-
ilies,

OSHA’s mission is to assure, so far as possible, every working
man and woman in the Nation safe and healthful employment.
That mission is just as important today as it was almost 25 years
ago when the Occupational Safety and Health Act was approved by
the Congress, but because the mission is the same and as impor-
tant does not mean we have to conduct our business in the same
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way. We can learn from 25 years of experience how to improve the
effectiveness of OSHA’s operation.

What I would like to do in summarizing my remarks is to de-
scribe the reinvention initiatives of OSHA and how they are in-
tended to accomplish improved results for workers, for employers,
with our admittedly scarce resources.

Why reinvent OSHA? Well, the first reason, as both Mr. Chair-
man and Mr. Lantos have noted, is that there is an enormous gap
between the resources that OSHA is provided, $312 million in the
last fiscal year and 2,300 people at the Federal level, and the work
force and workplaces we are supposed to cover. The chart that is
illustrated shows that gap. It is growing. OSHA hasn’t changed in
its staffing level for the past decade. Yet, the work force with rights
under the Occupational Safety and Health Act continues to grow.

The first impetus behind the reinvention of OSHA is to close the
gap with reinvention initiatives.

A second impetus is that neither business nor labor expresses a
great deal of satisfaction with OSHA’s performance.

As Mr. Lantos noted, OSHA has a lot to be proud of in terms of
the reduction of fatalities which have occurred, and every day, mil-
lions of working men and women are protected by OSHA’s stand-
ards as they work.

OSHA standards in cotton dust have helped eliminate, virtually
eliminate, the presence of brown lung, byssinosis, in the textile in-
dustry. The grain handling standard has helped reduce fatalities by
over 40 percent in the grain handling industry. Even a relatively
mundane hazard like trenching where OSHA updated its standard
in 1990 has seen a 30-plus-percent decrease in trenching fatalities.
These standards make a difference every day. OSHA’s enforcement
programs also make a difference.

This chart illustrates that OSHA has concentrated the majority
of its enforcement attention and its compliance inspections in three
industries: manufacturing, construction, and oil and gas extraction.
They are shown in red. The injury and illness rates are illustrated
there.

Almost 85 percent of OSHA’s compliance inspections between
1975 and 1993 were conducted in those three industries. The or-
ange bars illustrate that injury and illness rates in those industries
declined.

On the other hand, where just over 15 percent of OSHA’s compli-
ance activity was focussed in wholesale, retail, agricultural, trans-
portation, and health care, injury and illness rates have all gone
up during that same 1975 to 1993 time period. It tells us where
we focus our enforcement energies, we can have an impact on
worker health and safety, but we do have to target our limited re-
source. We have to decide where we are going to aim it.

I will go to the next chart.

The question is how can we target those limited enforcement re-
sources, so they can have the maximum impact, but also find othgr
ways to leverage employers to get them to operate workplaces in
a healthy and safe manner?

OSHA’s reinvention is built around three strategies described in
the report issued by President Clinton and Vice President Gore in
May 1995 entitled “Reinventing Worker Health and Safety.”
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The three strategies are these. First, offer employers a choice be-
tween partnership or traditional enforcement. Second, use common
sense in developing regulations and enforcing them. Third, focus
OSHA on results, not red tape.

Let me describe for each of these strategic initiatives what we
are doing now. In the area of partnership or traditional enforce-
ment, in the State of Maine, we identified employers who had a
high number of worker’s compensation claims, some 200 Maine em-

loyers.

P V{’e wrote them and said, “You are on our list. Clearly, you have
workplace health and safety problems. We will target you for a
compliance inspection. However, if you develop a safety and health
program and implement it, we will move you fo a secondary
targeting list.” Not surprisingly, most of the employers who re-
ceived that letter opted for the development of a safety and health
program.

The impact of this program is illustrated in the chart before you
now. It shows on the left-hand side that OSHA, through traditional
enforcement means, going out and physically inspecting these
workplaces that were on our targeted list, would have found about
13,000 serious hazards. The participating companies in the Maine
200 program found 181,000 serious hazards and are working to
abate them.

I am not suggesting that every single one of those hazards would
not have been found otherwise, but I think this chart illustrates
the leverage that was possible because we offered these employers
a choice, and they opted for the partnership route.

I have had a chance to visit with companies who participated in
the Maine 200 program, and they talk about the reduction in in-
jury and illness, the improvement in labor management relations,
and the improved relationship they have with OSHA as a result of
this program.

One employer told me that her responsibility included insurance
purchases and worker health and safety, and the last thing she
would consider doing to get help with the health and safety prob-
lem was to call OSHA, but because of the Maine 200 program, she
had the opportunity to discuss problems, to get suggestions and ad-
vice about how to fix them, and now she said, “I call the office so
much, they recognize my voice when I ask for one of the staff.”

So Maine 200 is one illustration of how we can leverage the will-
ingness of employers to participate and develop partnerships. The
President has asked OSHA to nationalize this Maine 200 concept
and to expand it to every State.

Another example of partnership is the voluntary protection pro-
grams. These represent the highest level of partnership between
OSHA employers and workers. Voluntary Protection Program
[VPP] sites have demonstrated sustained excellence in safety and
health. As a group, they have injury and illness rates that are 60
percent below their industry peers. It is not an easy program to get
in, and it is a program that requires work to stay in. Participation
in this program has about doubled during my time at the Occupa-
tional Safety and Health Administration. There are now 231 sites
that participate in VPP programs, and some of our State plan part-
ners are beginning to open their States up to VPP, so the compa-
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nies with national operations can have VPP sites all around the
country, but these represent the very best models of excellence that
can be used to show what is possible in safety and health.

The other side of the partnership is enforcement. I want to un-
derscore that as OSHA seeks to develop partnerships with employ-
ers, to take advantage of the interest, be it economic or enlightened
human resource management that many employers have for safety
and health, it is utterly essential that there be a credible enforce-
ment program.

For some employers who choose traditional enforcement, the only
way to get the message is through a credible enforcement program.

In the past year, we have increased the number of what we call
significant penalty cases substantially. We define those as penalty
cases with citations exceeding $100,000. You can see that in fiscal
1992, there were 57 such cases, 61 in 1993, 68 in 1994, and 122
in 1995. This includes 17 egregious cases. “Egregious” is our term
for those situations that involve such violation of health and safety
that we multiply the violations times the number of workers ex-
posed to the hazard. There were 17 such cases in fiscal 1995. So
effective credible enforcement is part of this reinvention of OSHA.
Where it is appropriate, we need to use that.

Mr. LANTOS. Mr. Chairman, may I ask the witness to tell us
what was the most egregious case?

Mr. DEAR. I can think of several. One that most recently oc-
curred was at a sheet metal firm in Philadelphia called Southwark.
It had about 300 employees at the site.

We took videotapes of the setting there. There were virtually no
machine guards. About four finger amputations had occurred to the
workers at that plant over a relatively short period.

The impression 1 was left in viewing those tapes was that I was
looking at a workplace out of the 1890’s, not the 1990’s, and we set-
tled with the company. They paid a very large penalty, $1 million,
but the company decided that rather than to contest the citations,
they would agree to abatement of the hazards, and we now have
the attention of that company’s ownership. They are working to
solve the problems. We have resolved the contest around the cases.

The workers at that plant were primarily non-English-speaking
immigrants. They weren’t aware necessarily of their rights to a
safe and healthful workplace. OSHA arrived there because of a pro-
grammed or random inspection. If we didn't have the capacity to
do that kind of inspection, OSHA never would have showed up in
that workplace, and the conditions which I found so appalling
would still exist today.

Mr. LaNTOS. Can you give us another one?

Mr. DEAR. There was another medium-sized company in New
Jersey named Omega Plastics. This case is still in contest; that is,
it has not been completely resolved.

In this situation, the employer purchased equipment from out of
State, brought it to New Jersey and installed it, and left off all the
machine guards. This is a company that made plastic parts. Again,
we saw a number of amputations of fingers of workers, and not-
withstanding those injuries, the machine guards were left off the
equipment, even though injuries were actually occurring at that
workplace.
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That case had a penalty of $1.4 million, and as I say, it is still
in contest.

Mr. LANTOS. Thank you.

Mr. DEAR. I would be happls; to supply the committee with a list
of all the egregious cases for the past fiscal year.

Mr. SHAYs. I think that would be very helpful.
If i:ou would just continue.
{The information referred to follows:]
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Attached is a list of all egregious cases that were handled in
Fiscal Year 1995. An egregious case is an enforcement action
where large numbers of serious or willful violations are found.
OSHA then proposes penalties on an instance-by-instance basis
instead of grouping similar violations together.
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Mr. DEAR. Thank you.

The next initiative that is part of OSHA’s reinvention is bringing
common sense to development of regulation, to the enforcement of
regulation. These may seem like blindingly obvious changes, but
they are important and they are making a difference.

In the development of regulations, the idea is to negotiate, not
dictate regulations, to bring those affected by the standard on the
labor side, the business side, safety and health professionals, medi-
cal health professionals, into the standard-setting process early.

We are doing that in the construction industry with a negotiated
rulemaking around the steel erection standard. This is a formal ne-
gotiation under the Negotiated Rulemaking Act, and I hope that
that Negotiated Rulemaking Committee will report a consensus
proposal this fall which I said we will then publish for public hear-
ing and comment.

The largest killer of construction workers in the country is falls,
and in the steel erection industry, that is a major hazard. Here we
have the industry, labor, architects, engineers working with OSHA
standards writers to develop a standard.

I know even if we fail to reach consensus, we will have a better
standard because it will be written with the practical experience of
those who work in the industry and will have to live with it.

We have done other less formal approaches to rulemaking. We
invited industry and labor in to help us look at ways of simplifying
recordkeeping, to reduce the paperwork burden associated with
keeping statistics on injury and illness, but at the same time im-
proving the accuracy of those statistics which are fundamental to
assessing the impact of OSHA and evaluating our programs, and
1 hope to be publishing that standard for public comment this fall.

We are working right now with industry and labor to develop a
safety and health management program standard. They are meet-
ing today in Washington, DC, here, to talk about how we can move
forward to develop a safety and health program standard.

We have also looked at our existing regulations. There are some
3,000 pages of OSHA regulations in the Code of Federal Regula-
tion. At the President’s request, we went over those page by page.
We have identified 1,000 pages of duplicate standards that we can
take out. We will still be able to provide information to construc-
tion and maritime employers, but we won’t need a lot of duplicate
pages to do that.

We have looked at 600 pages of standards which were adopted
without public hearing in 1971 under the original authority of the
Occupational Safety and Health Act to adopt consensus standards
without public hearing. These standards are often the source of
much of the complaint about confusing or difficult-to-understand
regulations.

We are going to rewrite those. There are, as I said, 600 pages
of them. To give you one illustration of the potential here, one of
those standards talks about egress. It goes on for 7 or 8 pages to
describe what adequate egress is from a facility. This is a term
dear to the hearts of safety professionals, but “escape route” might
be a pretty good term for employers or workers to talk about what
to do, and in rewriting this standard into plain English, we have
discovered we can make it 40-percent shorter.
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It will take us quite a while to do all 600 pages, but we will be
publishing that proposed standard soon, and our plan of this year
is to do three more. If we have the resources, we will accelerate
that effort, but using common sense, we will try to put the stand-
ard into plain language, so that it is easy for non-experts to under-
stand.

The other side of the common sense initiative is how we enforce
standards. The chart I am showing now illustrates the number of
times OSHA cited employers for violations of the poster require-
ment.

Employers are obligated to post a sign that tells workers of their
rights to a safe and healthful workplace. This is very important in-
formation. OSHA, in 1991, cited employers 4,319 times and penal-
ized them for not having the poster up.

Beginning with this fiscal year, we chanﬁed our approach. In-
stead of not seeing the poster and fining the employer, we have
said to employers, “You need to have the poster up. It is important.
Here is one. Please post it,” and as you can see from the chart, the
number of poster violations fell to two in the fourth quarter of this
fiscal year. Those were repeat violations.

If there are other safety and health problems in those work-
places, then they can be noted as serious hazards and cited appro-
priately, but the paperwork or poster violation has fallen from the
24th most frequently cited OSHA violation to off the chart.

When I describe OSHA’s reinvention initiatives, I often hear peo-
ple say they sound good. Then they question me about whether or
not they will actually materialize in the field.

Working in Washington, DC, we tend to become consumed with
policy ang legislation or regulation, but it is not real unless it hap-
pens at the workplace. If a compliance officer can’t articulate the
requirement, if the employer can’t understand it, if the worker
doesn’t know what the correct procedure is, then we are not going
to have a healthy and safe workplace.

The average tenure for someone in my position is 18 months. I
have just about made 2 years now, but one of the things that peo-
ple in the organization say is this sounds like the flavor of the
month, this is the management fad, and as they say about kidney
stones, this, too, shall pass.

It is very important for OSHA’s reinvention that we think about
how it will affect our workers at the front line and their interaction
with employers and workers, and we are devoting considerable at-
tention to getting results and not the red tape part of our reinven-
tion effort.

To do this, we are taking a page from the best-managed Amer-
ican businesses. We are asking our customers through surveys
what do you expect, what kind of services do you need, how did we
do in fulfilling that. We are asking our workers what ideas do you
have that can improve your effectiveness in the field. We are look-
ing at taking quality improvement principles, total quality manage-
ment, and applying them to our own operations to increase the effi-
ciency of our operation and to create resources to devote to other
activities.

. We are trying to become data-driven, to look at statistics of in-
jury and illness, to analyze problems, to find root causes, and to go
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out and work at those root causes rather than being completely re-
active, responding only when there are complaints, accidents or ca-
tastrophes.

We are beginning to see results. We have designed a new pro-
gram to conduct our day-to-day operations in the field. We have im-
plemented it in 7 of our 67 offices. We are doing five more this
quarter, and budget permitting, we will continue to roll out these
newly designed offices at five per quarter until we are finished,
sometime in late 1997 or early fiscal 1998.

Let me give you one illustration of what the practical impact of
this reinvention in the field is. One of the most important services
OSHA provides is responding to worker complaints. It is their right
to complain to us. It also comprises 25 percent of our workload in
the field, and in some OSHA offices, all they have time to work on
are complaints from workers. They do not have time and resources
to do proactive inspections.

So we asked workers who are involved in that process to sit
down, chart out the work, identify the value-added steps, identify
the non-value-added steps, and design a better way of handling
worker complaints.

This chart illustrates what our front-line workers were able to
do. The orange bars show the average time to respond to an infor-
mal worker complaint.

Mr. SHAYS. Let me just interrupt you for a second, just so I un-
derstand. You are using “worker” in two contexts, your own OSHA
workers who are responding to workers’ complaints out in the field.

Mr. DEAR. Yes. Thank you for the clarification. I will try to make
that distinction. The worker complaints I refer to are workers in
private sector employment, typically.

They will call us. They will say I want to report a problem. In
the past, OSHA would then say could you put it in writing? If they
didn’t, we would put it in writing. We would mail a letter to the
employer. The employer would get the letter. If it was a large em-
ployer, it would go around in the employer’s organization a while
before it got to the desk of somebody who could do something, and
the consequence—in our Parsippany, NJ, office, for example—it
took 50 days from the time we got a complaint to when we had doc-
umentation that the hazard was corrected.

Now if we get a worker complaint and the worker is agreeable,
we will call the employer the same day we get the complaint. We
will say we have had a report of a complaint, what do you say? We
want to secure a verbal commitment from the employer that he will
check into the complaint and correct it.

We then fax our description of the complaint to them. We ask
them to take corrective action and to document, call us back, send
in a photograph. The Parsippany office can now respond to worker
complaints in an average of 9 days.

As the chart illustrates, Atlanta, Savannah, Columbus, Kansas
City, St. Louis, and Wichita have all seen at least 50-percent im-
provement in the response time, and some of those offices have
seen 75- and 80-percent improvement in response time.

This, to me, is some of the best of reinvention. We have gotten
this idea from our workers. Our customers like it. Workers are
amazed to see action being taken so promptly after their complaint
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was voiced, and employers have told us that they appreciate the
opportunity to hear from us, to explain their side of the story, and
to take corrective action without a physical inspection.

We will inspect if a worker insists on that. That is a legal duty
we have, and we will do that, but many times what workers want
is the hazard corrected, and this is a way of doing it much more
quickly. Because there is much less paper followup, it frees up re-
sources in our office, so that we can devote our time and attention
to problem-solving approaches, the root cause analysis.

Mr. SHAYS. When I gave you your invitation to not feel inhibited
by any limit, there were only two Members here, and I might say
that we have been joined by Mr. Green from Texas, Mr. Souder
from Indiana, Mr. Martini from New Jersey, Mrs. Morella from
Maryland, and Mr. Scarborough from Florida. You will probably
have the opportunity to talk a lot more by responding to our ques-
tions. So I am going to encourage you to come to a conclusion pret-
ty soon.

Do you have much more?

Mr. DEAR. Just one basic observation.

Mr. SHAYS. Sure. :

Mr. DEAR. I came to Washington believing that there is an enor-
mous potential for common ground between employers and workers
around the issue of workplace safety and health; that health and
safe workplaces are self-evidently good for workers. It respects
their fundamental human dignity in a profound way, but it is also
good for employers because healthy and safe employers are profit-
able and competitive employers. That is what the reinvention of
OSHA is about.

Again, Mr. Chairman, I appreciate the opportunity to join with
the committee today.

[The prepared statement of Mr. Dear follows:]
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STATEMENT OF JOSEPH A. DEAR
ABSISTANT SECRETARY OF LABOR
FOR OCCUPATIONAL SAFETY AND HEALTH
BEFORE THE
SUBCOMMITTEE ON HUMAN RESOURCES AND INTERGOVERNMENTAL RELATIONS
COMNITTEE ON GOVERNMENT REFORM AND OVERSIGHT
U.8. HOUSE OF REPRESENTATIVES
OCTOBER 17, 1995

Mr. Chairman and Members of the Subcommittee:

I am pleased to appear before the Subcommittee today to
review the mission of thé Occupational safety and Health
Administration (OSHA) and to discuss the many innovative programs
the agency has developed to improve workplace protections for
America's working men and women. Mr. Chairman, I applaud your
longstanding concern for OSHA and for the American worker. The
memorial in Bridgeport to those workers killed at L'Ambiance
Plaza is a constant reminder to me and to OSHA's staff that we

must improve our efforts to protect America's workers.

As you knéw, OSHA has received considerable criticism in the
104th Congress. Some have proposed to eliminate the agency.
Others have proposed to slash OSHA's budget and trim our
enforcement and regulatory powers to an extent that would greatly
diminish our efforts to protect workers. In addition, there have
been many misrepresentations of the agency's activities, from

stories about OSHA banning the tooth fairy to the portrayal of
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OSHA as an agency bent on collecting fines for its own benefit.
Mr. Chairman, I welcome this opportunity to set the record
straight concerning our mission and to describe our efforts to

reinvent OSHA.

Let me begin with the agency's mission and the continuing

need for OSHA in today's workplace.
O8HA' sio

OSHA's mission, mandated by the Occupational Safety and
Health Act of 1970, is "to assure so far as possible every
working man and woman in the Nation safe and healthful working
conditions..."” This is a huge responsibility. There are over 6
million worksites in the United States under OSHA's jurisdiction,
employing almost 100 million workers. Accomplishing this mission
is extremely challenging in the context of the resources
available to the agency. As you can see from the attached chart
(#1), there is a growing gép between the resources available to
OSHA and the size of the workforce it must protect. Counting
State plan personnel, OSHA has a total of about 2,000 inspectors
available to monitor workplaces and provide technical assistance

to employers.

In spite of limited resources, OSHA has improved the lives

of America's workers. Since its creation in 1970, the workplace
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fatality‘rate has declined 57 percent. Standards issued and
enforced by the agency have made a real difference for millions

of working people.

OSHA's cotton dust standard has virtually eliminated brown
lung disease, which used to plague workers in the textile
industry. The lead standard has reduced poisoning of workers in
smelting plants and battery plants by two-thirds. 1In five years
the grain dust standard reduced fatalities in grain elevators by
58 percent and reduced related injuries by more than 40 percent.
OSHA's trenching standard has helped reduce trenching fatalities

by 35 percent since 1990.

In areas where OSHA has concentrated its enforcement
attention, such as manufacturing, construction, and o¢il and gas
extraction, we have found that between 1975 and 1993 injury and
illness rates have declined significantly (Chart #2). 1In
industries that received less enforcement attention, such as
wholesale trade, retail Crade; and the service industry

(including health care), the rates went up.

I am proud of OSHA's record. It is a story that needs to be
told. At the same time, we still have along way to go. Every
year work-related accidents and illnesses cost an estimated
56,000 lives. That is more than we lost in battle during the

entire nine-year Vietnam War. On a average day 18 workers will
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be killed in safety accidents and an estimated 137 more will die
from occupational disease. Both the human and economic toll are
staggering. Accidents alone cost the economy over $112 billion a

year.

In the face of the reality of limited resources, it was
clear to me when I came to OSHA that the agency had to change its
basic way of doing business if it were to continue making
progress in the fight to improve worker safety and health. I
would now like to discuss the key changes that have been made in

the way OSHA operates.

The New OSHA

Many employers have complained that OSHA cares less about
worker protection than about meeting perceived "quotas" for
citations and penalties. While OSHA has never used guotas, it
has in the past used inspections, citations and penalties as
Aperformance measures. -The New OSHA's performance will now be
measured by results--by the impact we are having on reduction of
injuries, illnésses and fatalities in the workplace. We are
beginning to measure such things as the percent of programmed
inspections that find significant hazards as interim measures of
success. Ultimately we are developing programs that will allow
us to measure the success we've had at reducing injury, death and

illness at both the sites we visit and the industry level in
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general.

On May 16 President Clinton announced three sets of
regulatory reform initiatives for OSHA that the agency had been
working on since 1993. These initiatives will fundamentally
change the way we do business. First, OSHA will alter its basic
operating method from one of command and control to one that
offers employers a real choice between partnership and
traditional enforcement. Second, 6SHA will change its approach
to regulations by identifying clear and sensible priorities,
focusing on key building block rules, eliminating or fixing
outdated and confusing standards and emphasizing interaction with
business and labor in the development of rules. Finally, OSHA
will alter the way it works on a day-to-day basis by focusing on
the most serious hazards and the most dangerous workplaces
instead of worrying about technical violations. We will insist
on results instead of red tape. I will now describe some of the

specific changes we have made to implement these initiatives.

Maine 200~-A Partnership that Works

OSHA recognizes that most employers are interested in
protecting their employees. Those who choose to work with their
employees and with OSHA in reducing injuries and illnesses will

find OSHA to be a willing partner. For example, in 1993 OSHA
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instituted a program in the state of Maine in which the 200
companies with the highest number of injuries were offered a
choice: work in partnership to improve safety or face stepped-up
enforcement. All but two firms chose partnership. Those firms
opting to work with OSHA received assistance in developing strong
safety and health programs, which include a self-inspection
componeﬁt to £ind and fix hazards. At the same time they were
given the lowest priority for inspection, usually only being
inspected if there were complaints from employees about serious
hazards. In two years these employers have self-identified more
than 14 times as many hazards as would have been expected to be
cited by OSHA inspectors (Chart #3). Nearly six out of ten
employers in the program have already reduced their injury and
illness rates. Those employers that chose not to enter into a
partnership with OSHA were given a traditional enforcement

inspection.

The Maine 200 project demonstrates that OSHA can leverage
limited resources to achieve worker protection by shifting
responsibility back to the employérs and employees at the
worksite. OSHA has expanded the concept into New Hampshire and
Wisconsin and will be instituting it in every state this fiscal
year. The Maine 200 project has been recognized by the Ford
Foundation. OSHA is a finalist for an "Innovations in American
Government"” award. This is the first time government

organizations at the Federal level are being considered for tnis
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prestigious award.

Construction is one of the most hazardous industries in
America. I know that this industry has been of particular
concern to you, Mr. Chairman. OSHA believes that the key to a
safe construction worksite is the establishment of an effective
safety and health program by the controlling employer covering
all worksite conditions. 1In order to encourage the establishment
of such programs and to focus OSHA's limited resources
effectively, OSHA launched in October 1994 its Focused Inspection
Initiative in construction. Our compliance officers now conduct
a review of the controlling contractor's safety and health
program. If the employer has a program that meets OSHA's
requirements, with an individual responsible for implementation,
the inspection concentrates on the four leading construction
dangers-~falls, electrocution, crushing injuries such as
trenching cave-ins, and being struck by material or equipment,
and does not address the myriad of other OSHA regulations that a
general inspection would encompass. These four hazards cause 90%
of all deaths in the construction sector. If there is no
satisfactory program, a comprehensive inspection is conducted.
Focused inspections allow OSHA to concentrate on the real dangers

in this industry while encouraging employers to establish
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comprehensive programs at their worksites. They allow OSHA to

reach more construction worksites.

eviged t olic

OSHA's penalty system provides an incentive for employers to
engage in proper safety and health activity. 1In recognition of
the fact that the amount of penalty necessary to create such an
incentive is smaller for smalier firms than for large ones, OSHA
will increase the possible reduction in penalties which the OSH
Act allows based on employer size. Soon penalty reductions of up
to 80% may be given in certain circumstances to employers based
upon the size of the establishment, with the smallest employers

receiving the largest reductions.

Consistent with OSHA's belief that effective safety and
health programs have a positive impact, penalty reductions for
employers demonstrating "good faith," based upon the quality of
their safety aﬁd health programs, will also be increased from the
current 25% maximum. OSHA will be looking for programs that
include management leadership, employee participation, workplace

analysis, and hazard prevention.

OSHA's new focus on serious hazards rather than technical
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violations is illustrated by the dramatic reduction in minor
paperwork violations in recent years, as shown in Chart #4. 1In
FY 1991 OSHA issued more than 4300 citations to employers for
failing to have an OSHA poster in the workplace. In the fourth
quarter of FY 1995 OSHA issued two such citations. If an
employer does not have the poster required by OSHA hanging in his
shop the compliance officer will hand him the poster instead of
handing out a fine. 1If there are no injuries or illnesses to
record, OSHA no longer cites an employer for failing to complete
recordkeeping. OSHA's compliance officers no longer cite for
minor paperwork requirements; they advise and educate the

employer instead.

On the other hand OSHA remains committed to strong
enforcement measures for those employers who are not making an
effort to protect their workers. In workplaces where OSHA still
finds willful, serious, and repeat violations employers will
continue to be penalized. Chart #5 shows that the number of
inspections with initial penalties of $100,000 or more has

increased by 79 percent from FY 1994 to FY 199S.
Reinventing Area Offjices

In order to change the way OSHA operates it is essential
that reform begin with OSHA's front-line workers who deal with

the regulated community on a regular bas;s. OSHA has been in the

-9
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forefront of the Clinton Administration's reinvention efforts.
We began by developing a model office and pilot testing it in
seven area offices. OSHA is using a Rollout Team, composed of
internal union and management representatives, to bring to each
office the improvements that have been piloted. oOur goal is to

redesign federal enforcement by FY 1997.

OSHA's Field Office Redesign Effort will change every aspect
of our offices' operations. The basic philosophy underlying this
effort is that OSHA's staff has the responsibility to reduce
injuries, illness and deaths rather than simply enforce
regulations. We will use Strategic Intervention Teams to
identify the leading causes of workplace problems within a given
area and then use a variety of techniques--enforcement
inspections, investigations, education--~to solve the problem. 1In
Atlanta a Strategic Intervention Team formed a partnership with
the Horizon Steel Company. In return for technical assistance at
one site, Horizon Steel agreed to implement a fall protection
brogram with front-line accountability throughout the company.
Horizon Steel saw a reduction‘of 96 percent in its accident costs
per man hour aﬁd three lives were saved as a result of using fall
protection techniques at three different sites never visited by

OSHA.

When OSHA's office in Parsippany, New Jersey, became aware -

of an increasing number of lead poisoning cases among bridge

10
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workers, the office formed a partnership with New Jersey's
Department of Health and Transportation. Together they developed
strategies for protecting these workers from increased blood lead
levels, which are an indication of lead poisoning. OSHA's office
used enforcement, implemented a comprehensive medical
surveillance program, and developed a lead safety plan for each
worksite where lead exposure occurred. OSHA and the New Jersey
Health Department sponsored training sessions for employers and
employees before they startéd workihq on a bridge or renovation
project. OSHA described to the contractors the OSHA-funded on-
site consultation program available in New Jersey which provides
free advice on ways to identify and eliminate workplace hazards.
If an employer, having been informed of his responsibilitieé and
the assistance available, chose not to comply, OSHA initiated

strong enforcement action.

" As a result of this intensive effort, the mean blood level
among affected bridge workers dropped 25 percent between 1991 and
1994. The percentage of employees who had blood levels higher
than 50 ug/dl droéped from 24 percent in 1991, to 2 percent in
1994. OSHA and the State of New Jersey, working with employers
and employees, made major advances in protecting bridge workers

from the hazards of lead.

Another result of our efforts to reinvent the way OSHA's

Area Offices do business is the reduction in the time it takes to

11
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get a hazard abated as a result of a complaint from a worker
about safety and health. OSHA's offices in Cleveland and Peoria
piloted a project to reduce the time period from when a complaint
arrives in the office to when the hazard is corrected. 'They
began responding to complaints over the telephone and by fax.
Employers may respond by phone and fax in describing how the
workplaée danger was eliminate&. It used to take almost fifty
days for the Cleveland office to achieve hazard abatement. Now
the time to abatement is 10 days. Peoria has cut its abatement
time from 35 days to 8 (Chart #6). This more efficient approach
to handling formal and nonformal complaints will be used by all

OSHA Area offices.

OSHA is streamlining other procedures to serve the public
better. In the past it sometimes took many weeks or months to
reéeive a response to a request under the Freedom of Information
Act (FOIA). Several offices are experimenting with new ways to
answer FOIA requests and reduce the time required for a response.
The Atlanta Area office has reduced the time for completing a
FOIA request from 60 days to 4.5 éays--a dramatic increase in
service. Othef offices are working to achieve the same kind of

improvement.

OSHA's field offices are also becoming more efficient by
changing procedures, making better use of computers and video

cameras and forming partnerships with the private sector.

12
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OSHA's history of setting standards priorities has been
haphazard. Priorities constantly shifted, it took many years to
issue a regulation, and much of the regulated public was
frustrated with both the process and the outcome. A new approach
was essential if OSHA was to address the many serious unregulated
hazards in the workplace. We have instituted a new five-point
regulatory strategy to identify priority issues, focus on key
building block rules, eliminate or fix confusing and out-of-date
regulations, emphasize plain lanquage and use cooperative
partnerships. Under our Priority Planning Process a committee
composed of members from OSHA, DOL, NIOSH, EPA, and MSHA actively
solicited input from stakeholders and the public beginning in
August 1994. More than 100 stakeholders submitted written
comments to the committee and nearly 200 representatives of
labor, industry, professional and academic organizations, State
plans, voluntary standards organizations and the public
participated. NIOSH in particular played a key role providing
technical assistance throughout the process and in the final

selection of the priorities.

The Agency will soon announce the results of the Priority
Planning Process, which will identify the most pressing workplace
safety and health hazards in need of either requlatory or non-

regulatory action. Identifying priorities will ensure that the

13
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leading causes of death, injury, and illness in the workplace are
addressed first. To arrive at the priori?ies, the Committee
applied a set of decision criteria to a list of 125 hazards
nominated by staksholders and agehcy staff. A group of
approximately 20 issues, which affect millions of workingmen and
women, were designated as priorifies. Of these, a small number
have been chosen for rulemaking and will be added to the
regulatory calendar as other standards are completed. OSHA will
work with industry, labor, the States and the safety and health
community to find non-regulatory ways, such as information,
education, and voluntary compliance, to address the remaining
hazards. We néw have a more rational process for addressing tﬁe
most pressing safety and health needs of this nation than that

used in the past.

In response to a directive from the President to review its
rules and identify those in need of revision, OSHA has analyzed
3,200 pages of its Code of Federal Regulations. The Agency plans
fo “reinvent" 39 percent of these pages and eliminate 32 percent‘
more. For instance, we will consolidate separate training,
records maintenance, monitorirg and medical surveillance
provisions that were written at different times throughout the
agency's history. OSHA will remedy the problem caused by
regulations that were adopted in 1971 but have become outdated.
Most of these regulations were originally written in technical or

engineering text that was difficult for the layman to understand.
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By the end of 1996 OSHA will re-write more than 500 pages in an

easier-to-read format.

‘one of the standards of most concern to employers,
particularly those with small businesses, is the Hazard
Communication rule. Yet this regulation is vital because workers
must be aware of the dangers they face from toxic substances in
the workplace. We have requested that the National Advisory
Committee on Occupational Safety and Health, which is composed of
representatives from industry, labor, the States, and academia,
identify ways to improve the standard. Our goal is to focus on
the most serious hazards, simplify the Material Safety Data
Sheets which have been the source of numerous complaints about
complexity, and reduce the amount of paperwork reguired by the
Hazard Communication Standard. The work group will begin its

meetings, which are open to the public, on October 19.

OSHA has implemented a number of projects to make
information about the agency's regulations more easily available.
In 1992 OSHA introduced the OSHA CD~ROM, which provides in one
format all of OSHA's regulations and intérpretations, its Field
Inspection Reference Manual, decisions of the Occupational safety
and Health Review Commission and much more information. This is
now the Government Printing Office's best selling CD-ROM. We are
encouraging public participation in standards development by

routinely disseminating the text of proposed and final standards
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through the OSHA CD~ROM and the Department of Labor's Electronic
Bulletin Board. To provide special assistance for small
businesses, OSHA is working with the National Performance Review
to provide electronic access to regulatory information and

services through the Internet.

One of the accomplishments of which I am most proud since I
came to OSHA is the expansion of the Voluntary Protection
Programs (VPP) (Chart #7). The prototype for VPP was a project
developed by the Bechtel Corporation and the State of California
in 1979-80 -- just the kind of innovative state effort that this
Subcommittee has expressed interest in. Last month the Vice
President characterized the VPP as:

fine examples of what Reinvented Government is all about.

It is about working in partnership with common goals instead

of as adversaries -- partnership between government and

business -- between labor and management.

Companies participating in the VPP must undergo a rigorous,
week~long evaluation by OSHA And periodic monitoring. They
exceed OSHA's fequirements and actively involve their employees
in safety and health. In FY 1994 the number of lost workday
injuries suffered by employees at the VPP sites was 49 percent

lower than the average for their industry.

Currently there are 231 sites participating in the VPP,
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almost double the number of participating sites when I came to
the Agency. Together these sites provide quality safety and
health protection to approximately 167,000 workers. Other
outreach activities, such as speeches by VPP participants at
conferences and training events, have reached 100,000 more
employees. Through the Voluntary Protection Programs
Pa;ticipantsbAssociation (VPPPA), a private organization, VPP
participants actually mentor other companies, reaching another
71,000 workers by providing models Qnd advice on safety and
health. Thus, through VPP and the VPPPA 338,000 workers receive
improved safety and health protection. This is an extremely
effective way of leveraging our resources. The VPP has received
the Vice~President's Hammer award, signifying that it is a

leading example of government reinvention.
- Compliance Assistance

OSHA spends a sizable portion of its budget, almost $45
million in FY 1995, on compliance assistance programs for
employers and empioyees. Some of these programs are especially
designed to enéure that small business employers understand our
rules and how to comply with them. For instance, OSHA's
consultation program, administered by the States, is a free
service available to employers to help them identify potential
hazards at their worksite, improve their safety management

systems, and qualify for one-year exemptions from routine OSHA
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inspections. The program is targeted toward small businesses in °
hazardous industries. It is completely separate from the
enforcement program and participants cannot be cited during the
consultation visit. In the last five years OSHA has helped over
100,000 small and medium-sized businesses identify and correct

over 800,000 hazards.

OSHA's Training Institute, which instructs state and federal
compliance officers, also provides instruction to the private
sec